MEMORANDUM

To:

Senior Partner

From: 
522-08-4793, Section 02

Date: 

November 24, 1999

RE:
Leo and Rachel Aldrich: Liability for son’s shooting of Eli Hudson

I. Statement of Facts

On Monday, August 23, 1999, while on lunch break at the Buffalo Country Day High School, sixteen-year-old Daniel Aldrich and his friend Ben Murdock pulled guns from their backpacks, winked at each other, and began randomly firing shots.  Several students and teachers were injured.  One stray bullet struck the leg of Eli Hudson, causing severe damage (medical bills have exceeded $500,000.00).  Eli Hudson’s parents have filed a lawsuit against Leo and Rachel Aldrich claiming negligent parental supervision of Daniel. 

Last fall Daniel and Ben were caught stealing electronic equipment.  Daniel pleaded guilty and was sentenced to juvenile diversion from which he was released early, because of his positive response to rehabilitation.  The judge characterized Daniel as a boy with “great promise for the future.”  Mr. Aldrich had discovered a pipe bomb in Daniel’s room during his period of diversion; however, the bomb was never reported to the authorities.  Instead, the Aldrichs punished Daniel by revoking his shooting privileges.  

The Aldrichs forbid Daniel from socializing with Ben, however the two continued to engage in various pranks together, i.e. stealing road signs and exploding batteries.  The police warned the Aldrichs to “watch” Daniel, and he was subsequently caught sneaking out of the house at night.  For a while, Mr. Aldrich would wake up during the night to check and see if Daniel was still in bed.  

In February 1999, the Aldrichs were called into Daniel’s school to discuss some English assignments of Daniel’s that were of a violent nature.  Following a discussion with the Aldrichs, Daniel’s guidance counselor recommended that no further intervention be taken.

Daniel’s shooting of Eli Hudson shocked the Aldrichs. They are not aware of Daniel acting violently toward anyone in the past.  Daniel had completed a firearms safety course designed to teach respect for and proper handling of guns, and he was allowed to shoot his rifle only when accompanied by an adult. Daniel had mishandled a gun only once, when he pointed his rifle at his cousin and fired random shots into a tree.  As a result, Daniel’s shooting privileges were revoked for one month. This memorandum considers the Aldrich’s liability for Daniel’s act, both under common law and Colo. Rev. Stat. Ann. § 13-21-107.  

II. Questions Presented

A.
Does parental failure to prevent a shooting injury caused by a sixteen-year-old who lives at home and has no history of shooting people, that takes place at school and after the parents have taken steps to discipline the child, constitute negligent supervision? 

B. Under Colo. Rev. Stat. Ann. § 13-21-107(2), does a sixteen-year old, living at home who randomly shoots a gun in the vicinity of a group of students “knowingly” cause the resulting bodily injury, making the parents liable for the damages in a limited amount? 

III. Brief Answers

A.
No.  The parents could not have foreseen that their son would shoot someone, his past behavior was not in the same “zone” of violence.  Also, there was no unreasonable breach of the parents’ duty of supervision over their child.

B.
Yes.  A child knowingly causes injuries when he fires a gun in the vicinity of students.  Under Colo. Rev. Stat. Ann. § 13-21-107(2) the parents are liable for the damages, up to $3,500.

IV. Discussion

Generally, parents are not liable for their children’s acts of violence based solely on the relationship of parent and child.  Horton v. Reaves, 526 P.2d 304, 306 (Colo. 1974).  However, a parent may be held liable for acts of their child if the parent’s negligence facilitated the possibility and probability that the child would commit the act. Dickens v. Barnham, 194 P. 356, 357 (Colo. 1920).  Furthermore, many states, including Colorado, have enacted a statute that imposes absolute liability on parents for some actions of their children.  59 Am. Jur. 2d Parent and Child § 123 (1987). The negligence claim will be considered first, followed by the statutory claim.  

A.
Negligence: Daniel’s violent act was not foreseeable or controllable
Colorado courts have stated that the “gist” of parental liability for their child’s acts is knowledge of the potential harm and the ability to control the child.  Lahey v. Benjou, 759 P.2d 855, 857 (Colo. Ct. App. 1988).  Therefore, for the Aldrichs to be liable for Daniel’s shooting of Eli Hudson, that act must have been foreseeable to the Aldrichs, and they must have had an opportunity to control Daniel’s act and failed to do so.  Id. 


1. 
Foreseeability

Two factors determine whether a child’s acts are reasonably foreseeable to their parents. Parsons v. Smithey, 504 P.2d 1272, 1275 (Ariz. 1973).  First, the child’s act must have been foreseeable to the parents themselves. Id. at 1277.  One court held that even though other parties anticipated that a child would attack a woman, because that anticipation was never communicated to the parents, the child’s acts were not foreseeable to the parents. Id. 

Second, the child must have demonstrated a propensity to commit an act within the same “zone” of violence as the act in question. Barrett v. Pacheco, 815 P.2d 834, 838 (Wash. Ct. App. 1991).  In Barett, a child had previously committed theft, experimented with explosives, and snuck out of the house armed with knives, however, those acts were not within the same “zone” of violence as the child’s subsequent shooting of a police officer.  Id.   In another case, a child had previously forced his way into a home and “shoved” a female around, however, the parents were not liable when the boy later broke into a house and attacked three women with a hammer, because it was not a significantly similar act of violence.  Parsons, 504 P.2d at 1275-76; see also Wells v. Hickman, 657 N.E.2d 172, 178 (Ind. Ct. App. 1995) (mother aware that her child had beaten a dog to death, not liable because no specific indication that child would beat his friend to death). 

The Aldrichs can not have reasonably been expected to foresee Daniel’s act of shooting Eli Hudson.  The Aldrichs were not aware of Daniel having ever acted violently toward another human being. Barrett, 815 P.2d at 838. In addition, as in the Parsons case, Daniel’s guidance counselor had not communicated to the Aldrichs any anticipation of a violent act from Daniel. 504 P.2d at 1277.  Furthermore, Daniel’s previous behavior does not suggest that he would commit a violent act significantly similar to the shooting Eli Hudson. Daniel’s history of petty theft, experimentation with explosives, and violent writings in English class do not relate as closely to the subsequent shooting of Eli Hudson as the histories and subsequent acts in the Wells case, 657 N.E.2d at 178 (beating dog to death and beating boy to death), or in the Parsons case, 504 P.2d at 1277 (forcible entry, shoving female, and forcible entry and beating three females).   However, the parents in both cases were not held liable for their child’s acts on the grounds that the child’s past behavior did not suggest the specific act of violence in question. Parsons, 504 P.2d at 1272; Wells, 657 N.E.2d at 172.  Finally, the facts of the Barrett case are remarkably similar to those in the Aldrich’s case (previous experimentation with explosives, petty theft, and sneaking out of room), and accordingly, the court held that the parents were not liable for their child’s subsequent act of shooting a police officer.  815 P.2d at 835-836.

A possible counter argument could be made by defining Daniel’s act as shooting random shoots, the injury to Eli Hudson being unintended.  Daniel had previously fired random shots into a tree.  Therefore, if characterized as an incident of firing random shots, Daniel’s shooting of Eli Hudson may have been reasonably foreseeable to the Aldrichs.  The question of fact is whether Daniel was shooting randomly, with no intention of hitting individuals, or whether he was randomly shooting individuals.  In either case, the act of shooting guns in the vicinity of a large number of people is likely to be defined as within a  “zone” of violence that the Aldrichs could not foresee based on Daniel’s shooting of random shots into a tree.  Id. at 838.  In addition, it may be argued that the police warning to the Aldrichs made Daniel’s act foreseeable.  However, there is no evidence that the police warned the Aldrichs specifically that Daniel might shoot Eli Hudson.  Finally, it may be argued that Daniel’s pointing of a gun at his cousin was a previous act of violence, however, no actual injury was caused, so the event does not suggest that Daniel would actually shot someone.

The Aldrichs had no indication that Daniel would shoot Eli Hudson, or act within that level of violence.  The foreseeability requirement of a common law parental negligence claim is not satisfied; next the issue of control is considered.


2.
Control

Parents can be held liable for their negligence based on the actions of their children  “in so far as [the parent] has the ability to control [the child’s act].” Restatement (Second) of Torts § 316 (1965).  Colorado courts have adopted the control requirement outlined in the Restatement.  Lahey, 759 P.2d at 857.  In addition, Colorado uses a standard of reasonableness in judging the satisfaction of the duty of control. Hall v. McBryde, 919 P.2d 910, 913 (Colo. Ct. App. 1996).

A court has held that allowing a child to return to his home unsupervised, despite knowing of gang related problems in the area “was not a breach of [the parents’] duty of supervision that any reasonable person would recognize.”  Hall, 919 P.2d at 913.  Therefore, allowing a child to be unsupervised in a location, such as a school, where the child is reasonably left unsupervised, despite potential wrongdoing by the child, is not a breach of parental duty. Id. at 913.  In addition, a court has held that because a child was at school at the time of an incident, the parents are not liable for their child’s act based on their lack of control over the child. Houston v. Mile High Adventist Academy, 846 F. Supp. 1449, 1458 (D. Colo. 1994).    However, no physical injury was alleged in Houston, and the court uses that fact to distinguish it from other cases.  Id. 
Minimal actions are required to satisfy a parent’s duty of control over their child.  In one case, a mentally retarded boy, who had a known propensity for stealing the family’s car and joy riding, did so and was involved in an accident. Mitchell v. Allstate Ins. Co., 534 P2d 1235, 1236 (Colo. Ct. App. 1975).  The court held that the mother satisfied her duty of control by reprimanding her son for a previous occasion of the same activity and by hiding the keys to the car. Id.   

The Aldrichs had no direct control over Daniel’s shooting of Eli Hudson. Daniel’s act took place while he was at school, which suggests that the Aldrichs did not have control over Daniel at the time of the incident. Houston, 846 F. Supp. at 1458.  However, the Hudsons are alleging physical injury, so the Houston case is not conclusive.  Id. Regardless, the Aldrichs satisfied their duty to control Daniel.  The Aldrichs had consistently disciplined Daniel for his previous acts of mischief, in part by removing Daniel’s rifle from his room and explaining to him that he was not allowed to use it.  Similar acts of parental control, i.e. removing keys and reprimanding child, have satisfied the parental duty of care to prevent potentially a potentially harmful act, joyriding by incompetent driver. Mitchell, 534 P.2d at 1237.  Because the child in the Mitchell case was mentally retarded and had a history of joyriding, the parent’s duty of control would arguably be greater than for a normal child without a history of shooting people, such as Daniel.  Id.  The fact that the Aldrichs allowed Daniel to go to school unsupervised, does not violate their parental duty because it is not unreasonable.  Hall, 919 P. 2d at 913.

Defining Daniel’s act as an intentional shooting could make the Alrdrich’s duty of care much greater, and in that case, they may have failed their duty by not punishing Daniel’s previous behavior with more force, i.e. not reporting Daniel’s pipe bomb to the authorities.  However, defining Daniel’s act as an intentional shooting makes the foreseeability requirement more difficult to satisfy.  Whereas, defining Daniel’s act as a random shooting makes the satisfaction of parental duty of care requirement easier to satisfy; the duty to prevent random shooting is less than the duty to prevent shooting of people.  Mitchell, 534 P.2d at 1237 (the duty to control is relative to the circumstances). 

The fact that Daniel was at school at the time of the shooting may eliminate the Aldrich’s duty to control that act.  Houston, 846 F. Supp. at 1458.  Allowing Daniel to attend school unsupervised was not a breach of the Aldrich’s duty. Hall, 919 P. 2d at 913.  In any case, punishing Daniel for previous transgressions, in a reasonable manner satisfies the Alrdich’s minimal duty to control Daniel’s act. Mitchell, 534 P.2d at 1237 . 

B.  The Aldrichs are liable for $3,500 under Colo. Rev. Stat. Ann. § 13-21-107(2)

In Colorado, parents are liable for the acts of their minor children who live at home when the child “knowingly” causes bodily injury to another.  Colo. Rev. Stat. Ann. § 13-21-107(2)(1999). Because parental liability statutes are in derogation of common law, courts strictly interpret the requirements for imposing liability.  Crum v. Groce, 556 P.2d 1223, 1224 (Colo. 1976) (court specifically requires willful destruction of property, willful illegal operation of motorcycle not enough); see also, Wood, Walker & Co. v. Evans, 461 F.2d 852, 855 (10th Cir. 1972) (Colorado statute that imposed liability in a fixed amount regardless of injury suffered strictly construed).  Therefore, in order for the Aldrichs to be liable for Daniel’s actions under § 13-21-107(2) it must be shown that Daniel satisfied all of the elements of the statute.  The relationship between the statutory and common liability will be discussed first, followed by the statutory requirements.

1. Relationship between statutory and common law liability

With regard to a statute almost identical to § 13-21-107(2) a court has held that a statutory claim is separate from, and can be made in addition to, the common law claim of parental negligence. Wells, 657 N.E.2d at 178.  In the Wells case, the court determined that the parents could be liable for the $3,000 within the Indiana Code § 34-31-4-1 in addition to any common law parental negligence claims that were made.  Id.  Colorado courts have held that in order for a statutory provision to restrict or eliminate common law claims the legislative intent to do so must be clear.  Farmers Group, Inc. v. Williams, 805 P.2d 419, 424 (Colo. 1991) (No-fault automobile statute does not restrict basic negligence claims); see also, Federal Deposit Ins. Corp. v. Isham, 777 F. Supp. 828, 831 (same concept at Federal level).  The Colorado parental liability statute does not explicitly state that common law claims are restricted in any way by the statute. § 13-21-107(2)(1999).  Therefore, the Aldrich’s liability for common law negligence claims is not limited by Colorado statute.  



2.
Satisfaction of statutory requirements
Because Daniel was sixteen and living at home at the time of the incident, the only statutory requirement at issue is whether Daniel “knowingly” caused the injury to Eli Hudson.  “Knowingly” is defined in Colorado criminal statutes as being “aware that his conduct is practically certain to cause the result.”  Colo. Rev. Stat. Ann. § 18-1-501(6)(1999).  A court held that a person “knowingly” placed individuals in fear of imminent serious bodily injury by firing a gun in their general vicinity, even though the gun was only fired in the air to scatter the crowd. People v. Manzanares, 942 P.2d 1235, 1239 (Colo. Ct. App. 1996).  Therefore, Colorado courts have adopted a liberal definition of “knowingly” that requires less intent than “willful and malicious” behavior. Id.  However, these definitions are within the criminal context and provide only persuasive authority for a similar definition within the civil context. 


The plain language definition of knowingly, may be ambiguous as it relates to §13-21-107(2).  Reyes v. Greatway Ins. Co., 597 N.W.2d 687, 691 (Wis. 1999) (a reasonably well-informed person could understand the statute in either sense).  Daniel may have knowingly caused the injury, or he may have only knowingly done the thing that caused the injury.  When interpreting Colorado statutes, if the plain language is ambiguous then principles of statutory construction are used.  Colo. Rev. Stat. § 2-4-203(1)(a)-(g) (1973); see also  Gorman v. Tucker, 961 P.2d 1126, 1128 (Colo. 1998).  In addition, a statute should be read as a whole, regarding each of its individual parts. Gorman, 961 P.2d at 1129 (court rejects an argument based on only one part of the statute).  

The Colorado parental liability statute requires “willful and malicious” conduct for parental liability for property damage, but “knowingly” caused injury for parental liability for bodily damage. § 13-21-107 (1973).  The difference suggests that the legislature intended different standards. Crum, 556 P.2d at 1224 (statute should be read strictly); Gorman, 961 P.2d at 1129 (statute should be read as a whole).  Therefore, “knowingly” is distinguishable from willful or malicious actions and involves less intent. see Manzanares, 942 P.2d at 1239. 

Daniel’s act of injuring Eli Hudson was done “knowingly.”  Daniel had taken a firearms safety course which was designed to teach respect for guns.  Presumably, the safety course taught Daniel that randomly firing a gun in the vicinity of people could lead to severe injuries.  In addition, Daniel was punished for his earlier act of firing random shots into a tree, evidencing Daniel’s awareness that such behavior has negative consequences.  Furthermore, similar to the Manzanares case, Daniel fired the gun in the vicinity of several people. 942 P.2d at 1239.  If firing a gun in the vicinity of people can be said to constitute “knowingly” placing them in fear of imminent serious bodily injury, when that same action in fact results in an injury it can be said that the injury was “knowingly” caused.    

A counter argument could be made by claiming that Daniel was just randomly shooting and, therefore, did not knowingly cause the injury to Eli Hudson.  However, it is implausible that Daniel did not know that some form of injury could come about by shooting a gun in the vicinity of other students, which would satisfy the knowingly requirement. Id.  Furthermore, arguing that Daniel was simply randomly firing the gun rather than knowingly causing bodily injury to Eli Hudson increases the possibility of liability under the common law claim of negligence.   Therefore, the Aldrichs are better off conceding that Daniel knowingly caused the injury to Eli Hudson, because the potential statutory liability of $3,500 is less than the potential negligence liability of $500,000.

To “knowingly” cause an injury does not require intent or malice.  Id. Daniel’s experiences suggest that he was aware of the implications of firing guns in a random manner in the vicinity of people.  Therefore, Daniel “knowingly” caused bodily injury.  see § 18-1-501(6)(1999). As a result, the Aldrichs are liable under § 13-21-107(2) to the Hudsons for the damages in the amount of $3,500.  The Aldrich’s liability under § 13-21-107(2) does not restrict or eliminate additional liability under a common law claim. Wells, 657 N.E.2d at 178.

V. Conclusion

Because Daniel is under the age of eighteen and was living at home at the time of the shooting, the Aldrichs are liable for Daniel’s act under § 13-21-107(2) in the amount of $3,500.  In addition, a common law claim of parental negligence can be brought against the Aldrichs.  However, the negligence claim is likely to fail because the Aldrichs could not reasonably foresee Daniel’s specific act of violence and the Aldrichs satisfied their duty of care to control Daniel, i.e. enrolling him in the firearms safety course and punishing him in various instances.  The Aldrich’s common law liability may be influenced by the further determination of some questions of fact, most importantly whether Daniel was randomly firing at individuals or simply firing randomly with no intent to hit any individuals.  However, it is unlikely that the jury’s finding of fact with regard to those issues will result in additional liability for the Aldrichs.  
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