A Law and Economics Analysis of Intellectual Property: 

The Picture Contains Both an Old Lady and a Young Maiden
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Introduction


A.
The Constitutional Intellectual Property Clause and Possible Interpretations


If you stare at the Constitution’s intellectual property (IP) clause 
long 
enough you are bound to have an “optical illusion moment.”  An optical illusion moment occurs when you realize that a single picture can produce two entirely different images.  A classic example is a picture that contains the images of both an old lady and a young maiden.
  The two images are made up of the same visual structures, but each image uses the structures in different ways to constitute a different image.  Consider the Constitution’s intellectual property clause: 

The Congress shall have the power…to Promote the Progress of Science and the useful Arts, by securing for limited Times to Authors and Inventors the exclusive Right to their respective Writings and Discoveries.

There is no question as to the purpose of the clause “…to Promote the Progress of Science and the useful Arts…” is clear.
  The difficulty lies in how to achieve this purpose.  Two different interpretations are possible.  The key is the phrase “…by securing for limited….”  If emphasis is placed on the term “limited,” then it suggests that the promotion should take place by reducing or eliminating the property right nature of the “Writings and Discoveries.”  Under this reading, the progress of science and the arts is achieved by placing writings and discoveries into a public realm for others to use and build upon, a “dissemination” approach.  If the emphasis is placed on “by securing,” then it suggests that the promotion should take place by granting the property nature of the “Writings and Discoveries.”   Under this reading, the progress of science and the arts is achieved by providing individuals with the motivation to create writings and discoveries in the first place, an “incentive” approach.

B.
The Scope of “Intellectual Property”

Before going any farther it should be noted that intellectual property law has historically been divided into various subject areas. Generally copyrights protect literary and artistic works, patents protect inventions, trademarks protect symbols representing an economic entity and trade secrets protect technical information. There is both overlap and uniqueness to each of the categories.  The differences include the nature and level of protection as well as the definition of what is protectable.   I have used the intellectual property subject areas interchangeably with a general emphasis on the copyright area.  Such treatment is warranted as my thesis concerns the common nature of each subject area.  In addition, the copyright provisions are particularly in peril given the recent rise of the Internet and the digitization of information as discussed below.


C.
Corresponding Philosophy and Politics


The differences between the two interpretations of the Constitution’s intellectual property clause can reflect fundamental differences in philosophy and politics.  For example, the interpretations imply different foundations of intellectual property rights.  An emphasis on “limited” arguably suggests that the property rights already exist, independent of the Constitution, and that the government is to limit the duration of those rights.  An emphasis on “by securing” suggests that the property rights do not otherwise exist and the government is to subjectively create them to serve a certain purpose
.  It 
should be noted, and it is a precursor of a fundamental problem, that these implied foundations of IP do not always match the arguments in favor of either of the two interpretations.  For example, the “dissemination” approach is often supported by the argument that placing the IP into the public realm is justified because there is no natural right to the IP in the first place.  In addition, the “incentive” approach is often accompanied by the argument that the IP protection is justified on natural rights to the IP in the first place
.  The 
mix and match nature of the arguments begs for a more consistent theoretical approach.  

D.
Law and Economics Approach

It has been argued in regard to intellectual property protection that, “unfortunately, the public policy issue is often ignored in deference to concerns over economic interests.”
  In this context, the “public policy” refers to the need to adopt a dissemination approach
 and the “economic interests” refer to the need to adopt an incentive approach.  This argument reflects a misunderstanding of a proper law and economics approach.  Law and economics, properly understood, is the achievement of the ideal 
public 
policy via an economics approach, that considers all the relevant factors, including those traditionally associated with a “public policy” approach.  

The key to the “economics approach” is a cost/benefit analysis.  In other words, everything is analyzed in terms of whether the benefits outweigh the costs.  For example, I will only purchase a piece of fruit from the grocery store if the benefits it provides me in terms of nourishment and pleasure outweigh the costs to me - what is required for me to come up with the money to pay the price of the fruit.  Similarly, intellectual property protection has certain costs for a society, the administration and enforcement of the rights, the limitation of the use of the IP, etc.  A society should only be willing to pay such costs if the benefit to the society is greater than the costs.  Unfortunately, the term “economic” conveys both the efficiency analysis as well as, more properly, “financial” or “monetary” concerns.  As a result, some see the economic interests in intellectual property as only those interests of the IP owners in making money off of their rights.  However, a properly conceived law and economics approach applies the economic, cost/benefit analysis, to both the financial factors as well as a much broader range of social factors, e.g. promoting a democratic society, etc.  On the other hand, a public policy analysis is not necessarily conducted in terms of a cost/benefit analysis.  Rather, various arguments about the pros and cons of a particular policy are debated without any tangible analytical tool for quantification or qualification of the arguments.  (This may be a similarly unfair characterization but one that I feel is reflected by the argument above).  Therefore, characterizing the issue strictly in terms of public policy vs. economics misunderstands the economic solution
.
   

E.
The Need for a Unified Approach


The optical illusion can be understood in a third way, as one picture that produces two images.  This third conceptualization provides a better understanding of the entity as a whole.
  Since the beginning of formal intellectual property either of the two individual approaches to intellectual property, “dissemination” or “incentives” has been sufficient.  However, recent technology developments, especially the rise of computing, the Internet and the digitization of information pose new challenges to the intellectual property regime.  The central role of computers in today’s society has elevated the importance and amount of the intellectual property issues that are inherent in the development and production of hardware, operating systems and software.  In addition, the advent of the Internet has resulted in an explosion in the amount of publishing that takes place, increasing the actual expression of intellectual property.
  Finally, the Internet in conjunction with the digitization of information has severely weakened, if not eliminated, any natural protections for many forms of intellectual property.
  The Internet allows millions of people to share perfect digital copies of information with ease.  For example, Napster and other such music sharing services allow users to copy and share digital music files at will for free, such that purchasing music may become obsolete.
  


The size and importance of the challenges facing the current intellectual property regime can not be understated.  The current IP law has been called “a Gutenberg artifact…[that] will probably have to break down completely before it is converted.”
  Furthermore, it has been said that “[e]lectronic text and copyright are steering a collision course at almost every point.”
  Even the National Research Council, which conducted a study titled “The Digital Dilemma” concluded that there was a “clear need for new forms of intellectual property protection.”
  As to the importance of rectifying the issues, it has been argued that no less than our continued existence as a democratic nation is at stake when addressing the IP issue. 

Thus, intellectual property needs to be re-conceptualized.  We must now view the optical illusion as containing both the young maiden and the old lady.  The challenges facing intellectual property must be dealt with by incorporating both interpretations of the Constitutional IP clause, through a properly understood law and economics approach.  We must fashion an understanding of intellectual property that accounts for both moral and economic justifications and the “incentive” and the “dissemination” approaches
.  

F
.
The Jurisprudental Context


The intellectual property issue reflects larger jurisprudential issues.  A similar interplay exists in many legal contexts between natural law and law and economics theories.  As with intellectual property, a jurisprudence that properly conceptualizes the law and economics theories as incorporating natural law and other “soft” factors to arrive at the best public policy will result in a better overall jurisprudential system.  


Part I of this paper provides a background to intellectual property and its legal treatment.  Part II discusses philosophic justifications for intellectual property as well as the two interpretations of the Constitution’s IP clause.  Finally, part III proposes a unified vision of intellectual property. 

I.
Intellectual Property Background 

A.
Nature of Intellectual Property



1.
Legal Nature of Property


The law conceptualizes property 
as 
a “bundle of rights”.
  Property is not the thing itself, whether it be a tangible thing (like land or a car), or an intangible thing (like an idea).
  Rather the property is the “bundle of rights” that the holder has against other people.
  The “bundle of rights” nature of property applies to both real property and intellectual property. 
  


In the intellectual property realm, the distinction between the property rights and the object of the property is related to the idea/expression dichotomy in copyright law.
  In theory, an underlying idea is not protectable, while the expression of that idea is protectable.
  The concept is similar to real property protection in that the underlying real property is not in itself protectable, rather only an individual’s “bundle of rights” over that property are protectable. The distinction is too subtle to be of any real importance in the real property realm, especially given the unique and finite nature of any object of a real property right.  However, in the intellectual property field the difference between an “idea” and the “expression” of that idea can be much more difficult to determine than the difference between a piece of land and one’s rights over that land.
  Furthermore, intellectual property is not necessarily unique or finite in nature.  As a result, the distinction between the idea and expression of the idea, which is protectable, becomes very important.
    


There are three dimensions for measuring the basic property “bundle of rights,” especially in the intellectual property realm: breadth, depth and length.
  Breadth refers to the question of how similar two objects of property must be before they are considered essentially the same.
  Depth refers to which uses of the property the owner can restrict.
  Finally, the length refers to the time period over which the owner has a property right.



2.
Differences Between Intellectual and Real Property


Despite the similar “bundle of rights” nature, there are differences between real property and intellectual property.  Fundamentally, the object of real property is tangible, while the object of intellectual property is intangible.  In addition, intangible property has certain unique characteristics.  First, intellectual property can be multiplied without any loss to the object of the property.
 By contrast, land can not be multiplied, rather it is a finite resource.   Second, intellectual property can be used by multiple individuals at the same time.
 
.  Third
, there is a “dispossession impossibility” with regard to intellectual objects.
  In other words, once intellectual property is taken, it can not be retrieved in the same manner as real property.
  Given the nature of the intellectual property, the return of the stolen IP does not assure renewed exclusivity as with real property.  Finally, one cannot guarantee sole possession of intellectual property, as another individual could independently create the same intellectual object.
 

The primary implication of these differences is in the cost structure of producing intellectual property goods.
  Given the nature of intellectual property, an individual can copy the IP for far less than it costs to generate the IP in the first place.

In addition, intellectual property is unique in that it relies on past intellectual property for its development.
  Sir. Isaac Newton said, “If I have seen farther than others, it is because I have stood upon the shoulders of giants.”
  The existence or creation of real property does not rely on access to past real property in the same way.  Taking an apple from a tree and making it one’s personal property does not require access to another’s apple.
  

Finally, intellectual property is not inherently limited in quantity in the same manner that real property is.  In fact, the supply relationship is nearly the opposite.  In the real property realm, every grant of real property rights takes those rights out of the realm of possible property rights of others.  The overall source of real property is limited in a sense that is not the case with regard to intellectual property.  In the intellectual property realm, while the establishment of intellectual property rights does in some sense take that particular right out of the realm of IP possibility, it also creates the opportunity for new intellectual property to be developed.   

B.
The Dilemma



1.
Incentive to Produce vs. Benefits of Sharing


The differences between intellectual and real property suggest that the real property regime cannot be used per se for intellectual property.
  The combination of the cost structure of copying intellectual property, the relationship between past IP and the creation of future IP and the limitless opportunities for future IP creates a dilemma in the treatment of intellectual property.  Without any intellectual property protection, to prevent the cost structure problem, there will be insufficient incentive to produce or invest in intellectual property.
  However, if intellectual property is given absolute protection, such that using that IP to create more IP comes at a high or even prohibitive cost,
 society will suffer from the loss of under-utilization of the intellectual property.
  Given the inexhaustible nature of potential intellectual property, the loss of under-utilization can not be excused as conservation as could be argued with real property.  Rather, a delay in intellectual property development represents dead weight loss, or a loss to society that cannot be recovered.  In other words, “[W]ithout a legal monopoly [IP protection] not enough…will be produced but with the legal monopoly to little…will be used.”
  It is the primary task of intellectual property laws to strike a balance in this dilemma.

C.
The History of Intellectual Property Law

1.
Pre-US Constitution

The history of intellectual property can be traced all the way back to 3200 BC
, the 
date of the first known claim to an IP right.
  In 1474 the first known formal patent code was adopted in Venice.
  The preamble stated:

We have among us men of great genius, apt to invent and discover ingenious devices…Now, if provisions were made for the works and devices discovered by such persons, so that others who may see them could not build them and take the inventor’s honour away, more men would then apply their genius, would discover, and would build devices of great utility to our commonwealth.

The Venetian legislation indicates an early understanding of the incentive approach to intellectual property protection.  In 1623 the English Parliament brought patent protection into the statutory realm with the passage of the Statute of Monopolies.
  The Statute of Monopolies is important not only in that it served as a model for subsequent IP law in the United States, but also in that the source of the rights shifted from a natural right
, to 
the government bureaucracy.
  Thus, the existence of multiple visions of intellectual property protection, i.e. the Venetian economic theory and the natural rights theory used in English common law prior to 1623, has a long history.  


The Statute of Anne, enacted in 1710, brought copyright protection into the statutory realm
.
  The 
explicit purpose of the Statute of Anne was to enhance public welfare through the dissemination of knowledge and to encourage authors to compose and write “useful” works. 
  The Statute of Anne was the first intellectual property law to justify the limitation of IP with the public interest in the dissemination of intellectual property information.
  The limited duration of copyright protection explicitly created a public domain for intellectual property.
  

A case not long after the Statute of Anne was enacted held that there was a common law right to copyright.
  However, soon after, it was held in Donaldson v. Beckett that the Act of Anne had abolished any common law copyright interest, and that the basis of copyright was now entirely statutory.
  The English reliance on a statute that does not consider any natural law justification for copyright and the overruling of any natural law based common law copyright interest suggests an intellectual property regime based entirely on economic justifications
.  However
, it has been argued that “in adopting an economic concept of copyright, English law was not really rejecting a natural rights justification for copyright.  Rather, it took the principles of natural law and gave them a practical interpretation….”

2.
Post US Constitution

Intellectual property law in the United States is based on English statutory and common law.

The Constitutional intellectual property provision in article 1, section 8, clause 8, was drafted in 1787 and was the first constitutional recognition of an intellectual property right.
  The Constitutional provision provides for both the copyright and patent forms of IP protection.
 

The first United States intellectual property statute was the Copyright Act of 1790.
  The Copyright Act of 1790 was extended in scope and duration of protection several times in the intervening years.
  However, the two biggest changes occurred in 1909 and in 1976.
  The Copyright Act of 1976 established a copyright protection period of the life of the author plus fifty years.
  More recent developments have included the Sonny Bono Copyright Extension Act, enacted in 1998 which extended the copyright period to life plus seventy years in response to a similar extension by the European Union.
  The most recent and pertinent change in United States copyright law has been the Digital Millennium Copyright Act of 1998 (DMCA).
  The DMCA was an attempt to deal with the problems raised by the advent of the Internet and the digitization of information discussed above.  The DMCA provides legal remedies for circumventing copyright protection systems, section 1201, and for tampering with copyright management information, section 1202.

D.
The Future of Intellectual Property Law

The question currently facing intellectual property law in the United States is whether the present regime, including the DMCA, is capable of addressing the current IP issues. As it stands now, the intellectual property regime is something of a patchwork entity.  The history of the IP regime indicates that several different conceptualizations of IP and proper implementation exist and have influenced the current system.  The result is a legal regime that struggles to deal with technological advances that change the surface, but not the core, of intellectual property.  What is needed is a new understanding of intellectual property and its protection in the law, an understanding that is capable of tying together the various pieces of the current system.  This new understanding must deal with the core nature of intellectual property in such a way that the peripheral issues, e.g. how to deal with a new medium, will simply become logical extensions from the foundation of the new regime.  A properly conceived law and economics approach is capable of providing such an understanding of intellectual property.  Such an approach must include a consistent, fundamental justification for intellectual property.  The development of such a justification is considered next.
    

II.
Justifications for Intellectual Property 


The justifications for intellectual property can be divided into two basic categories: deontological and consequentialist.
  These categories go by several other names including, respectively, moral/natural rights and economic efficiency
 and propreitarian and instrumentalism.
  In essence the deontological justification is based on the idea that there is an inherent right to intellectual property and its protection.
  The consequentialist justification is based on the idea that there are practical reasons to protect intellectual property.
  At the fundamental level the deontological and consequential justifications are not necessarily incompatible.  However, the consequentialist position can also be divided into two categories based on how the best social consequences are to be achieved.  The approaches are roughly the “incentive” approach and the “dissemination” approach discussed above.  It is the dissemination approach that is arguably 
incompatible with a deontological justification of intellectual property rights.  

A.
Deontological

The deontological justification for intellectual property can be stated in its simplest terms as “a man’s right to the product of his mind.”
   Two property philosophies are most often cited in connection with the justification of intellectual property: Locke’s labor theory and Hegel’s personality theory.
  In very simple terms, Locke’s labor theory is based on the idea that in a state of nature humans have property rights over all objects that they take from nature with their own labor.
  The labor theory is limited to situations in which the commons is left with “enough and as good” as before the property was taken and so long as there is no waste.
  The application of Locke’s labor theory to intellectual property requires acceptance of three premises: the production of ideas requires labor, the intellectual common is not devalued, and the non-waste condition is satisfied.
  

Hegel’s personality theory is based on the idea that property is an important component in the self-actualization of an individual and, therefore, its existence is justified.
   

Property becomes expression of the will, a part of personality, and it creates the conditions for further free action.  With some property secure, people can pursue freedom in non-property areas or they may continue to develop themselves by using property to move themselves toward the person they wish to become.

Several problems exist for the deontological justifications of intellectual property.  Specific to the labor theory, it is difficult to account for ideas that apparently come from nowhere and do not involve “labor” per se.
  The personality theory has difficulties dealing with ideas that do not appear to have any elements of personal expression.
  In addition, it is difficult to justify alienation under a personality theory, or the extension of the right beyond the life of the creator.
  In general, the deontological theories suffer from overbreadth.
 they appear to go too far in justifying intellectual property rights, without providing an easy way to justify the limitation of those rights to strike a balance to the IP dilemma.  In addition, the deontological theories do not take into account the contribution of past intellectual property to future intellectual property.
  Such theories discount the “shoulders of the giants” in granting full intellectual property rights to those who are standing on those shoulders.  The question then is what the extent of the intellectual property right should be given a deontological justification of that IP.

B.
Consequentialist


The consequentialist justification of intellectual property is based on the idea that a free market economy in which there are no IP rights will result in an insufficient amount of innovation or creation.
  As a result, the positive economic and social consequences of increased innovation must be achieved through the creation and/or protection of intellectual property rights.
  In contrast to the labor and personality theories, consequentialist justification for IP rests on a more utilitarian concept, that society should do things that create the greatest good for the greatest number of individuals.
  The real issue for the consequentialist justification of intellectual property is how to define and implement the IP rights to achieve the greatest good.  

C.
Implementation of the Consequentialist Justification: Incentive vs. Dissemination


There are essentially two possible methods of implementation of a consequentialist justification of intellectual property.
  The two methods correspond to the two Constitutional intellectual property clause interpretations suggested above.  First, increased innovation can be sought by providing strong incentives to create intellectual property.  Alternatively, increased innovation can be sought by providing access to past intellectual property upon which new intellectual property can be developed.  In other words, innovation can be increased either in terms of providing a carrot or by providing easy access to the “shoulders of giants.”  


As with the interpretation of any Constitutional provision, the debate regarding the proper interpretation of the intellectual property clause and the proper implementation of the consequentialist justification quickly sinks into a morass.  The difficulty stems from the inherent problems in determining the law of something as complex as intellectual property from a single constitutional clause.  There are those that vehemently argue that the “legislative intent” was to ensure the dissemination of intellectual property into a public realm.
  These arguments can go so far as to suggest that one’s support of democracy itself depends on ensuring the dissemination approach to intellectual property.
  However, on the other hand, there are those who will point out that without any incentives to produce intellectual property that we will have very little to share in the end.  Rather than conduct the argument in terms of what a founding father intended by a single clause in 1797, there is a way in which to read the Constitution’s IP clause that satisfies both the dissemination and incentive arguments.

III.
A Unified Vision of Intellectual Property 

A.
Deontological + Consequential Justifications


The deontological and consequential justifications for intellectual property rights are not necessarily incompatible.  Both serve to justify at least some protection of intellectual property rights.  While it may be argued that deontological justifications do not allow for the limitation of IP rights in order to strike the balance of the IP dilemma this is not necessarily the case.  For example, the labor theory is based on the idea that a property right exists to the extent that an individual created the property through one’s labor.  However, the creation of the property does not require an infinite amount of labor, therefore, the property right need not be infinite.  The personality theory is based on the idea that property protection allows the self-actualization of the individual.  However, the individual is not an infinite being, therefore, the property protection need not be infinite.  

Therefore, a proper approach to intellectual property should justify IP based on both deontological and consequential foundations.  Both justify some IP protection and the deontological approach does not necessarily conflict with a consequential limitation of the property protection.  In fact, both deontological justifications may support such a limitation. The questions then remains for both deontological and consequential justifications, what the extent of the intellectual property protection should be.  In the past the answer has been in terms of either an incentive or dissemination approach.  However, a proper law and economics analysis would take into account both approaches. 

B.
 Incentive + Dissemination Methods 

 
An apparent conflict arises between the incentive and dissemination methods of implementing a unified justification of intellectual property.  As mentioned above, some commentators view the two implementations as incompatible, arguing that the public policy needs served by dissemination should take precedence.
  In addition, it is argued that the Constitution’s IP clause supports such a conclusion.
  However, such an argument mis-conceptualizes the purpose of the justifications of intellectual property discussed above, especially the consequentialist position.  The consequential justification of intellectual property seeks to maximize the creation of new intellectual property.
  Such creation takes place both through incentives to create IP as well as the sharing of past IP upon which new IP can be created.  Therefore, the law and economics approach must take both factors into consideration when arriving at an intellectual property policy.  

For example, the analysis should balance the need for information dissemination in a democratic, free market society that supports the optimum creation of intellectual property.  In other words, even the type of society and political structure that will result in the optimum intellectual property development, more traditional “public policy” than “economic” factors, are within a proper law and economics analysis.  There can be no real separation of such factors.  For example, just as it would be impossible to talk about an ideal democratic, free market society without considering the dissemination of information, one can not ignore the optimum IP innovation in terms of the incentive to innovate. 

C.
The Problem with Economic Analysis

Unfortunately, as with most, if not all, economic analysis the data necessary to arrive at a complete and final solution is lacking.
  Not much is known about the effects of various levels of intellectual property protection on the amount of IP development.
  The result from an analytical perspective is that not much more can be said than to restate the original IP dilemma. It is fairly certain that intellectual property development will suffer for lack of incentive without any protection, but that it will also suffer for lack of information dissemination with too much protection. 

D.
The Solution

Despite the lack of data, the law and economics 
approach 
still provides a framework within which to develop a solution as well as to evaluate that solution on an ongoing basis.  Given the discussion above, the solution to the intellectual property dilemma should be thought of in terms of both dissemination and incentive.  The result is intellectual property protection that is narrow and shallow.  In other words, and intellectual property right should protect only that very specific intellectual object and the owner of the IP right should be able to protect only limited uses of the object.  For example, Disney should be able to protect Mickey Mouse but not cartoon mice.  In addition, Disney should be able to protect the use of Mickey Mouse on merchandise, but not the use of Mickey Mouse to make social commentary
.
 
 The result will be the maintenance of the incentive to produce intellectual property, while still allowing the dissemination necessary to lead to additional IP development.  

The time frame of the protection, the third dimension of IP, is an inherently arbitrary decision.  Despite the Constitution’s focus on the time frame nature of the right, a real difficulty arises when trying to determine whether an IP right should be the life of the creator plus fifty years or plus seventy years.  If someone writes a book at age thirty and lives until eighty then the difference is between one hundred or one hundred and twenty years, for which a strong analytical difference is difficult to envision.  Furthermore, why should the protection vary depending on whether a creator comes up with the intellectual property at age thirty or age seventy?  In that case there is a forty-year difference between the protection, which is entirely acceptable under the current regime, whereas a difference of twenty years is hotly debated. The bottom line is the difference between being able to cover an Elvis song without permission in 2027 or 2047 really has no significant impact on the development of intellectual property.  However, the difference between being able to produce rock and roll, or even to write a song with similar sounds, chords, structures, etc without permission until even 2027 would have a huge impact on the development of intellectual property.  Thus, the time frame aspect of intellectual property protection is entirely arbitrary and should be kept to as minimal a factor as possible
.  

The 
language of the Constitutional intellectual property clause is consistent with such a solution.  A narrow right covers the creator’s “respective” works.  A shallow right is nonetheless “exclusive,” just in a narrow sense.  The difficulty is, of course, with “for limited Times.”  However, the law and economics solution does not necessarily eliminate the time factor, it simply makes it inconsequential. 

Thus a properly conceived law and economics analysis encompasses both the “incentive” and “dissemination” approaches.  The result is a narrow and shallow IP right.  In addition, the law and economics approach provides a system by which the future of IP law can be objectively evaluated from a consistent theoretical background.  

The current copyright doctrines fail primarily in terms of approach.  Rather than addressing the issue from a new perspective, as advocated above, the recent changes operate within the previous conception of intellectual property.  For example, the Sony Bono Copyright Extension Act and a large portion of copyright commentary focus on the time component.  However, as discussed above, the time line component of copyright protection is both practically and theoretically inconsequential.  

In addition, with the goal of protecting a narrow and shallow intellectual property rights lawmakers should view the free market as a key tool in protecting those rights, rather than always turning to additional statutory protection.  For example, the DMCA in part strives to make music sharing services such as Napster.com illegal.  However, there are two primary problems with such an approach.  First, it is almost surely a losing battle and, second, it runs the risk of over protecting IP.  Other Napster like services have immediately sprung up to take the now defunct Napster’s place, and will continue to do so despite the best efforts of law enforcement.  In addition, statutes such as the DMCA allow the market to continue without having to adjust to a new technology as would be required in the natural order of things.  A service in the market must have value and should extract that value in the most efficient manner possible.  Over protecting intellectual property, or protecting IP via a statutory right to an extent that could conceivably be protected via the free market will only lead to market inefficiencies.
   For example, a similar concern was raised with the invention of the copiable audiotape, yet the market was able to adjust without inefficient legislation.
  In other words, with a law and economics approach to intellectual property, the resulting narrow and shallow IP right, then the most recent copyright doctrines are unnecessary.  

Conclusion

 
The debate about how best to interpret the Constitution’s intellectual property clause, whether to serve “public policy” or “economic” goals is fundamentally misdirected.  Just as claiming that the optical illusion contains only a young maiden or an old lady.  A properly understood “economic” analysis will result in the best “public policy” outcome.  Such a law and economics approach seeks to achieve an intellectual property policy based upon a unified justification of IP as well as a broad economic analysis of the dissemination and incentive methods of implementation.  In other words, the optical illusion is seen as a single picture that contains two different images.  The result is an intellectual property protection regime that provides for narrow and shallow protection, but for significant periods of time (although the actual period of time is insignificant).  


The intellectual property issue reflects upon a larger jurisprudential issue.  The misconception of a proper law and economics approach in the IP realm also reflects a general misunderstanding in jurisprudential terms.  The law and economics approach provides a sound analytical framework for assessing various legal options.  However, the analysis must include all of the relevant factors, not just the “economic” factors, such that the analysis results in the best public policy decisions on a grand scheme.  Furthermore, the end goal of the law and economics approach should not be understood in strictly "economic" terms.  For example, the end goal of the intellectual property regime, should not be thought of merely in terms of producing the most IP possible, but in terms of producing the best human society possible, which will come about through the development of IP
.  


Therefore, both intellectual property and jurisprudence should be approached with a law and economics analysis.  A properly understood law and economics analysis is a cost/benefit analysis that takes into consideration broad social factors, not just financial or monetary factors.  The end result will be not only an efficient legal regime, but also the ideal one.  

� � HYPERLINK http://www.eyetricks.com/0904.htm ��http://www.eyetricks.com/0904.htm�  It is my submission that such optical illusion moments are one of the “thoughts” that are most concretely “felt.” When going back and forth between the two possible conceptualizations of the picture it is almost as if you can feel yourself making the transition in your mind.  What possible implications this particular observation or phenomena has for the idea/expression dichotomy in IP theory or the labor justification of IP I leave to reader.  


� U.S. Const, art 1, § 8, cl. 8.


� It should be noted here that I also assume this to be the purpose of the intellectual property concept as a whole.  I believe that this assumption is warranted for two, related reasons.  First, few people will argue that the overall development of intellectual “property” is a bad thing.  Ever since leaving the Garden of Eden knowledge in a pure sense has been a good thing.  And, more of a good thing is always better when it comes to ideas.  The Supreme Court has noted as much in its First amendment jurisprudence, stating that the “marketplace of ideas” is always strengthened by addition.  New York Times v. Sullivan, 376 U.S. 254 (1964).  Second, other possible goals can be met through the development of intellectual property.  For example, democratic participation is advanced the more we know about political systems and human societies.  Therefore, while the end goal of the IP regime can be stated as to produce more IP, this should be read in terms of a larger goal, that is to produce a better human society. 


� TyAnna K. Herrington, Controlling Voices: Intellectual Property, Humanistic Studies, and the Internet, 144 (2001).


� E.g. to serve the interests of democracy.


� A similar misunderstanding was reflected in a comment made by a television pundit following 9/11.  It was stated that 9/11 demonstrated the need for a strong Bell company like telephone network, as they were able to quickly return phone service to New York city.  The comment suggested that economic competition in the provision of telecommunications services would hurt the public policy of having a robust telecommunications infrastructure, which could only be provided by a strong, monopoly like provider.  As with the IP position above, this comment misunderstands the economic solution.  A free market competition for phone service will result in a stronger overall network in terms of alternatives, also redundancy and decentralization.  Of course the duplication depends on actual infrastructure competition, compromises to the “economic” solution, collocation, resale, UNE-P undermine this benefit.


� These are similar to Thomas Grey’s 3 moments of pragmatism: realist, imaginative and perspectivist.  Thomas C. Grey, Hear the Other Side: Wallace Stevens and Pragmatist Legal Theory, 63 S. Cal. L. Rev. 1569 (1990). 


� TyAnna K. Herrington, supra, note 4, at 3.


� Id.


� See � HYPERLINK http://www.napster.com; ��www.napster.com;� � HYPERLINK http://www.winmx.com ��www.winmx.com�, www.morpheus.com, etc.


� Nicholas Negroponte, Being Digital, 58 (1995).


� Richard A. Lanham, The Electronic Word: Democracy, Technology, and the Arts, 134 (1993).


� National Academy of Sciences, The Digital Dilemma, 239 (2000).


� TyAnna K. Herrington, supra, note 4, at 131.


� Justin Hughes, The Philosophy of Intellectual Property, 77 Geo. L.J. 287, 295 (1988); Ove Granstrand, The Economics and Management of Intellectual Property: Towards Intellectual Capitalism, 18, 24-25 (1999).


� Peter Drahos, A Philosophy of Intellectual Property, 4 (1996); Ove Granstrand, supra, note 16, at 18


� Id.


� For example, Copyright is a bundle of five exclusive rights granted in 17 U.S.C. § 106: To reproduce the work, to make derivative works, to sell copies of, to publicly perform, and to publicly display.  Howard Coble, The Spring 1998 Horace S. Manges Lecture – The 105th Congress: Recent Developments in Intellectual Property Law, 22 Colum.-VLA J.L. & Arts 269, 295 (1998).


� Justin Hughes, supra note 16 at 312.


� Id.


� Justin Hughes, supra note 16 at 311; TyAnna K. Herrington, supra, note 4, at 47, 141. 


� This is especially true and difficult when the expression is digitized.  TyAnna K. Herrington, supra, note 4, at 129.


� Bruce Abramson, Promoting Innovation in the Software Industry: A First Principles Approach to Intellectual Property Reform, 8 B.U. J. Sci. & Tech. L. 75, 96-103 (2002)


� Id. 


� Id. 


� Id. 


� Robert L. Bard & Lewis Kurlantzick, Copyright Duration: Duration, Term Extension, the European Union, and the Making of Copyright Policy, 19 (1999).


� Drahos supra note 17, at 211; TyAnna K. Herrington, supra, note 4, at 129;  With regard to this phenomenon intellectual property has also been referred to as “non-rivalrous.” Bruce Abramson, supra note 24, at 92; see also Millar v. Taylor (1769) 4 Burr. 2303, 98 E.R. 201 (Yates dissent, once intellectual property put into the public realm it is usable by all individuals). 


� Ove Granstrand, supra note 16, at 24-25.


� Id.


� Id. at 25.


� Robert L. Bard & Lewis Kurlantzick, supra note 28, at 19; Stephen Breyer, The Uneasy Case for Copyright: A Study of Copyright in Books, Photocopies, and Computer Programs, 84 Harv. L. Rev. 281, 296 (1970).


� Id.


� “Authorship is possible only when future authors are able to borrow from past authors.” Robert L. Bard & Lewis Kurlantzick, supra note 28, at 74.


� Quoted in Lotus Development Corp. v. Paperback Software Intern. 740 F. Supp. 37, 77 (D.Mass., 1990). 


� This may be absolutely true only in the Lockean commons of “enough and as good” left over.  However, the point remains that future IP relies on past IP in a way that is not true for real property. 


� Ove Granstrand, supra note 16, at 26; Peter Drahos, supra note 17, at 211; Robert L. Bard & Lewis Kurlantzick, supra note 28, at 19-21.


� Frank H. Easterbrook, Intellectual Property is Still Property, 13 Harv. Jour. Law & Pub. Policy 108, 108 (1990); Robert L. Bard & Lewis Kurlantzick, supra note 28, at 22; Peter Drahos, supra note 17, at 123; The need to stimulate investment in the development or exploitation of the intellectual property, not just the incentive to create the IP in the first place is important to keep in mind. Ove Granstrand, supra note 16, at 83; Ayn Rand, Capitalism: The Unknown Ideal, 128 (1966).


� The specific social costs of copyright include increased prices, transaction costs (to get permission to use the IP), administrative and enforcement costs as well as the underutilization of the property. Robert L. Bard & Lewis Kurlantzick, supra note 28, at 57.


� Frank H. Easterbrook, supra note 40, at 108; Robert L. Bard & Lewis Kurlantzick, supra note 28, at 22; Peter Drahos, supra note 17, at 123;


� Robert Cooter & Ulen Thomas, Law and Economics, 135 (1988). 


� Robert L. Bard & Lewis Kurlantzick, supra note 28, at 22; Peter Drahos,supra note 17, at 123.


� Ove Granstrand, supra note 16, at 28 (potter identification marks found on clay pots).


� Id. at 32.


� Id.


� Id. at 34.


� Id. 


� Peter Drahos, supra note 17, at 24.


� Margaret C. Jasper, The Law of Copyright, 1 (2nd ed., 2000).


� Peter Drahos, supra note 17, at 23.


� Id.;  It is interesting to note here a difference in approach to a “public realm.”  Some observers characterize it as giving the property right to the general public, while others argue that instead all property rights are extinguished, providing the public with access to the object of the property. Ayn Rand supra note 40, at 127.


� Millar v. Taylor (1769) 4 Burr. 2303, 98 E.R. 201, the reasoning of the various judges is interesting: Mansfield held that “justice” was at the foundation of a common law copyright interest, Willes included “incentive” along with “justice,” Aston relied on a natural rights or Locke basis and Yates in dissent argued that there was a natural rights justification for copyright but that the property right vanishes on publication.  


� Donaldson v. Beckett (1774) 4 Burr. 2408, 98 E.R. 257.


� Peter Drahos supra note 17, at 28.


� Margaret C. Jasper, supra note 52, at 2.


� Ove Granstrand, supra note 16, at 29.


� U.S. Const. art. I, § 8.


� Margaret C. Jasper, supra note 52, at 2.


� Id.


� Id.


� Id. 


� The European Union extended its copyright term to life + 70 years in 1995.  However, the provision only required that the European Union members give works from other countries the same protection that European Union works would get in those countries.  Therefore, from 1995 until 1998 copyright works generated in the United States only received the life + 50 year protection period of American copyright law.  The imbalance was used to justify the extension of the American period of protection.  Despite the Subcommittee on Courts and Intellectual Property’s claim that “there is almost no opposition to extending the copyright term…,” I found no academic support for such an extension. Howard Coble, supra note 19, at 22.


� Margaret C. Jasper, supra note 52, at 54.


� Id. at 54-59.


� It should be noted that I do not intend to evaluate the merits of the possible justifications, only to provide the basic possibilities and to suggest that all of them can and should be incorporated into a new understanding of intellectual property.  


� Ove Granstrand, supra note 16, at 26.


� Robert L. Bard & Lewis Kurlantzick, supra note 28, at 141.


� Peter Drahos supra note 17, at 199.


� Ove Granstrand, supra note 16, at 26; Justin Hughes, supra note 16 at 288 (“Rights in our society cannot depend for their justification solely upon statutory or constitutional provisions.”);  Board of Regents v. Roth, 408 U.S, 564, 577 (1972) (Justice Stewart: “property interests…are not created by the Constitution.  Rather they are created and their dimensions are defined by existing rules and understandings that stem from an independent source….”)


� Ove Granstrand, supra note 16, at 26, 34-35 (Thomas Jefferson, an key influence in early American intellectual property law claimed that “Inventions then cannot, in nature, be a subject of property.  Society may give an exclusive right to the profits arising from them, as an encouragement to men to pursue ideas which may produce utility, but this may or may not be done, according to the will and convenience of the society, without claim or complaint from anybody.”); Peter Drahos supra note 17, at 199. 


� Ayn Rand supra note 40, at 125; Or “to every cow its calf.”  Stephen Breyer, supra note 34, at 282.


� Justin Hughes, supra note 16, at 291.


� Id. at 297-298.


� Id. 


� Id. at 300.


� Id. at 333.


� Id. 


� Id. at 365; For example, ideas that just seem to occur out of nowhere, without any apparent mental effort or “labor”.  However, some seek to define “labor” in a way other than that thought of in a traditional physical labor sense, such that all intellectual property creation involves labor.  For example, Ayn Rand claims that “every type of productive work involves a combination of mental and physical effort” and that it is only the balance between the two types of labor that varies. Ayn Rand supra note 40, at 125.


� Justin Hughes, supra note 16, at 365.


� Id.


� Robert L. Bard & Lewis Kurlantzick, supra note 28, at 142; Peter Drahos supra note 17, at 199-200.


� Id.


� Stephen Breyer, supra note 34, at 282.


� Ove Granstrand, supra note 16, at 26.


� Id. 


� Jeremy Bentham, Introduction to the Principles of Morals and Legislation (1789).


� It should be noted that the consequentialist justification for intellectual property may also serve to justify the limitation of the deontological IP rights.  See Section III A.


� TyAnna K. Herrington, supra, note 4, at 5, 7, 36.


� Id. at 131.


� TyAnna K. Herrington, supra, note 4, at 5, 7, 36.


� Id.


� To serve the aforementioned goal of bettering human society as a whole.


� It should be noted that the lack of data is due in part to a failure to study the relationship between IP protection and IP production, but also due in part to the difficulty, if not impossibility of assessing all of the relevant factors in such a broad economic analysis. 


� Despite the fact that the bulk of intellectual property protection happens at the Congressional level with its powers of factual study and research, there is a lack of empirical research on the relationship between intellectual property protection and innovation.  Marci A. Hamilton, Copyright Duration Extension and the Dark Heart of Copyright, 14 Cardozo Arts & Ent. L.J. 655, 657 (1996); see also Ove Granstrand, supra note 16, at 41-44 (some consensus that patent system played a positive role for the rate if not the direction of technical progress).


� The analysis is the same even if the use of Mickey Mouse for social commentary arguably harms Mickey’s commercial value.  Even real property rights do not include the right to prevent activities that arguably harm the commercial value of the real property.  For example, a restaurant does not have a property claim over another restaurant despite the fact that the second restaurant likely harms the commercial value of the first restaurant.  In addition, a hamburger stand does not have a property claim against a vegetarian activist despite the fact that the spreading of such truth will dissuade health conscious and fellow creature loving patrons from eating at the hamburger stand.  


� Stephen Breyer, supra note 32. 


� At the time a bill was proposed to add a blank tape tax to compensate for the losses in intellectual property of the recording industry. See VH1’s original movie: Warning: Parental Advisory.   
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