MEMORANDUM

To:  Public Utilities Commissioner Raymond Gifford

From:  Thom LeDoux

Date:  July, 2000

RE:   Demand Side Management Stipulation and Settlement Agreement, Docket No. 00A-008E
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I.
Introduction 


As part of the 1999 Integrated Resource Planning (IRP) project the Public Service Company (PSCo.) of Colorado along with other interested parties has presented the Colorado Public Utilities Commission (the Commission) with a stipulation agreement continuing and expanding their Demand Side Management (DSM) program. 
  See, Stipulation and Settlement Agreement, Dkt. No. 00A-008E.  The Commission must now decide whether to accept or reject the stipulation.  

The Commission should reject the stipulation specifically and DSM programs in general for the following reasons: Utilities Commissions in general do not have the ability to create a preferential rate structure, the CO PUC does not have specific statutory authority to create a rate addition to fund the DSM programs, a DSM rate addition violates the anti-donations clause of the CO Constitution, a DSM rate addition constitutes a tax which the Commission has no authority to create and finally DSM programs are fundamentally unsound for practical reasons.  The problem that the DSM program is designed to fix may in fact exist, however, DSM is not the solution.  This memorandum will first examine the background of DSM and the stipulation agreement, followed by an explanation of the issues surrounding DSM.  Next arguments in favor of  and against adopting the stipulation agreement and a DSM program will be presented.  In conclusion, a look at the bigger picture will be offered.  

II.
Background

A.
What is DSM

Integrated Resource Planning (IRP) came about following the energy crises of the 1980s.  Integrated Resource Planning and Demand Side Management in Electric Utility Regulation: Public Utility Panacea or a Waste of Energy? Scott F. Bertschi, 43 Emory L.J. 815, 815 (Spring 1994).  Utility regulation went through a paradigm shift from a simple examination of costs and rates to a much broader intent to bring about efficient use of energy through regulation.  Id.  A primary result of this shift in thinking was the consideration of the “demand” side  of the equation (how much energy is needed) in addition to the “supply” side (how much energy is generated).  Id.  Demand Side Management was developed as a tool to attempt to reduce energy consumption in order to reduce the amount of energy production required. 
  Typically DSM goals include both the reduction of the overall energy consumption as well as the shifting of energy consumption away from peak periods to reduce the necessary capacity levels.  Common DSM projects include: installation of energy efficient appliances (i.e. light bulbs, electric motors, heaters, air-conditioners, etc.), installation of better insulation, interruptible service during peak periods, agreements to alter the timing of certain energy demands, etc.  

E.
The Issues


The Commission faces two main issues in making its determination on the DSM stipulation:

1.
The threshold issue: Does the Commission have the legal authority to allow PSCo to implement DSM funded by a rate increase to all ratepayers?

2.
If the commission has the legal authority, is DSM the most effective and efficient method of regulating utilities?

F.
Short Answers


The short answer to both questions is most likely no.  However, none of the issues has a clear, unambiguous answer:

1.
The Commission clearly does not have explicit statutory authority to allow DSM to be funded by all ratepayers.  However, the limits of the Commission’s authority in this area is somewhat ambiguous and is generally broad.  Several arguments or readings of the statutory law could provide the Commission with the legal authority to allow the DSM stipulation.

2.
The effectiveness of DSM programs depends on one’s perspective and trust in economic analysis.  Generally the Ratepayers Impact Measurement (RIM) test shows DSM programs to be non-cost effective. 
  However, other tests such as the Total Resource Cost (TRC) test and the Utility Total Cost (UTC) test show DSM to be cost effective.  In addition, one must consider the fact that actual returns on a DSM investment are often difficult to measure and usually come in below projections when they are measurable.  See Stipulation Hearing Testimony. 

III.
Issue 1: Legal Justification


The Commission derives its legal authority from article XXV of the Colorado Constitution, which gives the Commission broad authority to regulate public utilities within the state of Colorado.  CO Const. art. XXV.  The Commission’s legal authority is equal to that of the legislature prior to the enactment of article XXV, except where it is defined or limited by statute. Colorado Energy Advocacy Office v. Public Service Co. of CO, 704 P.2d 298, 306 (Colo. 1985) (citing Miller Bros., Inc. v. Public Utilities Commission, 525 P.2d 443, 451 (Colo. 1974); see also, OCC v. Mountain States Telephone and Telegraph, 816 P.2d 278 (Colo. 1991); City of Montrose v. Public Utilities Commission, 629 P.2d 619, 622 (Colo. 1981).  The Commission has by its authorization of past DSM programs implicitly asserted the legal authority to do so.  However, the Colorado Supreme Court while recognizing that assertion of authority notes that the legality of DSM as created by the Commission has never been established by the courts:

We recognize that the Public Utilities Commission has an incentive program in place with Public Service to encourage energy conservation by consumers. … The Demand Side Management Program was approved by the Public Utilities Commission after extensive hearings, but is legality has never been addressed by a court of law.  

 OCC v. Public Service Co. of Colorado, 877 P.2d 867, 874 (Colo. 1994).  That the Colorado Supreme Court would explicitly note that the legality of DSM has never been established suggests some question as to its legality.  Therefore, before the Commission authorizes any further DSM programs it should carefully consider its legal justification to do so, not only based on the Commission’s general desire to act only within its legally authority, but also to avoid a reversal by the courts.  I will first discuss possible arguments that the Commission has the legal authority to authorize DSM, followed by arguments that the Commission does not have such legal authority.

A.
Argument For DSM



1.
By Implication From Statute


The Commission attempted to set forth a legal justification for DSM in the policy statement on DSM of 1990.  Dec. No. C90-1641, Dkt. No. 90I-227EG.  The draft policy begins with article XXV of the Colorado Constitution and then goes on to list three different statutes with Section 40, listed here with the emphasis supplied by the Commission in the draft policy:


§ 40-3-101, C.R.S., Reasonable Charges – Adequate Service:



(1) All charges made … by any public utility … shall be just and reasonable …

(2) Every public utility shall furnish, provide, and maintain such service, instrumentalities, equipment, and facilities as shall promote the safety, health, comfort, and convenience of its patrons, employees, and the public, and shall in all respects be adequate, efficient, just, and reasonable.  (Emphasis supplied)

§ 40-3-111, C.R.S., Rates Determined After Hearing:

…In making such determination [of just and reasonable rates], the commission may consider…any other factors which may affect the sufficiency or insufficiency of such rates,…and may consider any factors which influence an adequate supply of energy and any factors which encourage energy conservation.  (Emphasis and brackets supplied.)


§ 40-3-102, C.R.S., Regulation of Rates and Charges:

[it is the Commission’s]…duty…to generally supervise and regulate every public utility in this state; and to do all things, …which are necessary or convenient in the exercise of such power…(Emphasis and brackets supplied.)


 Because these statutory provisions do not explicitly authorize the Commission to adopt Demand Side Management measures, the justification for doing so must come from implication.  Clearly the Commission has and was intended to have a broad authority in the area of rate making.  CO. Const. art. XXV; § 40-3-102.  Courts have subsequently given the Commission vast amounts of discretion in the area of rate making, in effect simply deferring to the Commission on nearly all rate making issues.  

If the DSM programs are considered to fall under the ambit of “rate making” then the Commission has the discretion to make its own decisions as to the best way to regulate the utilities.  DSM programs are clearly rate making activities to the extent that the rate rider which funds the programs are attached to the basic rate for the utility.  Furthermore, given the nature of the present situation, a potential shortfall in the energy supply, and its justification for the present DSM stipulation (see discussion above), the DSM stipulation is arguably a part of the overall effort to provide enough energy to meet the demand.  As a result of the this situation DSM could be considered “rate making.” 
  Therefore, the Commission has the legal authority, as part of its broad discretion to set just and reasonable rates, to authorize the DSM stipulation.  

In addition, the fact that the legislature allowed for the consideration of factors which “encourage energy conservation”  within the utilities rates suggests that the legislature intended the Commission to have the authority to adopt DSM measures.  Furthermore, the legislature allows the Commission to consider the promotion of safety and health of the public, which DSM measures, by their reduction of harmful environmental affects, arguably do.  Therefore, by implication from the statutory provisions the Commission could make the argument that it has the authority to authorize DSM measures within its rate making powers.

B.
Argument Against DSM



1.
DSM Creates a Preferential Rate Structure



The most powerful argument that the Commission does not have the legal authority to authorize DSM programs is that such programs constitute a preferential rate structure.   The DSM programs are funded through a rate rider on all ratepayers for specific programs aimed toward a subset of ratepayers.  As a result, the subsequent rate is preferential, favoring those ratepayers that are participants in DSM projects at the expense of those who can not or do not participate.  In general Public Utilities Commissions themselves do not have the legal authority to authorize preferential rates:  “It is as improper to discriminate in favor of a municipality, or a benevolent, religious, or eleemosynary institution, as in favor of any other customer of a utility, unless the statute expressly provides therefor.”  (Emphasis added).  C.J.S. 73 B Public Utilities § 43, pg. 253.
   Therefore, only the legislature can properly authorize a rate structure that provides a benefit to a subset of ratepayers.  Furthermore, the legislature must do so expressly, as opposed to the authority by implication argued above.  Specifically in Colorado the Commission does not have the legal authority to authorize or create preferential rates.  § 40-3-102 states: “The power and authority is hereby vested in the public utilities commission…to prevent unjust discriminations and extortions in the rates, charges, and tariffs….”  C.R.S. § 40-3-102.   Furthermore,  § 40-3-106(1)(a) states:

…no public utility, as to rates, charges, service, or facilities, or in any other respect, shall make or grant any preference or advantage to any corporation or person or subject any corporation or person to any prejudice or disadvantage.  No public utility shall establish or maintain any unreasonable difference as to rates, charges, service, facilities, or in any respect, either between localities or as between any class of service.   

C.R.S. § 40-3-106(1)(a).  Therefore, not only do public utilities commissions in general not have the authority to create a preferential rate structure, but the Colorado legislature has specifically and expressly denied the Commission such authority.  

The Colorado Supreme Court has held that the Commission’s authorization of a preferential rate is illegal.  Mountain States Legal Foundation v. Public Utilities Commission of the State of Colorado, 590 P.2d 495 (Colo. 1979).  In the Mountain States case the court held that the Commission did not have the legal authority to set up a preferential utility rate in order to benefit a particular class of customers, i.e. low-income elderly and low-income disabled persons.  Id. at 497.  The court states:  

It is clear in the case before us that the PUC’s authority to order preferential utility rates to effect social policy has, in fact, been restricted by the legislature’s enactment of section 40-3-106(1), C.R.S. 1973 and section 40-3-102, C.R.S. 1973.  

Id. at 497. 
 The court goes on to state:

When the PUC ordered the utility companies to provide a lower rate to selected customers unrelated to the cost or type of the service provided, it violated section 40-3-106(1)’s prohibition against preferential rates.  In this instance, the discount rate benefits an unquestionably deserving group…. This unfortunately, does not make the rate less preferential. … The legislature clearly provided against such discretionary power when it prohibited public utilities from granting “any preference.”

Id. at 498.  Therefore, Public Utilities Commissions in general, and the Colorado Commission in particular do not have the legal authority to create a preferential rate system, regardless of how socially desirable such a system might be.  

Although the DSM program arguably provides some benefit to all ratepayers, the economic test which measures the cost/benefit to the individual ratepayer shows that DSM is in fact not cost effective.  The Rate Payer Impact Measure Test (RIM) is described as follows: 

All ratepayers (participants and non-participants) may experience in rates to recover lost revenue.  This test includes all PSCo program costs as well as lost revenues.  On the benefits side, this test includes all avoided energy and capacity costs.

PSCo of Colorado, Economic Analysis of DSM Measures, June 15, 2000, pg. 2.  The RIM results indicate that DSM is not cost effective (score of > 1.00).   Id. at 7.  Even after a fifteen year measurement lifetime the RIM Benefit-Cost Ratio is a 0.90.  Id.  Furthermore, Glenda S. Haines, the DSM program director for PSCo. testified that the actual Benefit-Cost Ratio scores for DSM programs are historically lower than projected by the economic analysis available.  See, Haines DSM hearing testimony.  The only DSM programs which scored above the 1.00 cost effective level for the RIM were the Residential AC Load Control Program and the Residential Efficient Cooling Equipment Program.  Economic Analysis of DSM, pg. 16-17.  Even so, the programs only scored higher than 1.00 on the RIM when taking into consideration Transportation and Distribution Costs  in the Residential AC Load program, and when using a fifteen year measurement lifetime in the Residential Efficient Cooling Equipment Program.  Id.  In addition, Ms. Haines testified that the primary reason that these programs achieve a cost effective level on the RIM is that residents as participants receive a $25 incentive payment.  See Haines DSM hearing testimony.  

Therefore, the RIM economic test clearly shows that not all ratepayers will receive a cost effective benefit as a result of the DSM programs.  In fact, even over fifteen years ratepayers would historically receive 90 cents on the dollar for their DSM programs.  In contrast the rate payer sub-group which participants in the DSM programs will receive not only capital improvements or other incentives to participate but will also enjoy relative lower utilities costs based on the reduction of their demand.  This represents a win-win situation for participants while the general rate payer will not directly receive a cost effective benefit.  In other words, the general rate payer will subsidize the DSM program participants.  

That the general rate payer will not directly benefit from the rate rider supporting the DSM programs appears to be generally accepted by the parties.  In fact, PSCo representatives testified at the DSM stipulation hearing that some rate payers will not materially benefit from the DSM programs. 

To make matters worse, DSM programs are generally more effective when directed at larger utilities users, typically the Commercial and Industrial (C & I) classes of customers.  DSM programs are more effective with these consumers because there is a larger potential for gain with a single project and a more concentrated area of use, making the conservation efforts easier.  As a result, DSM packages are generally weighted in favor of the C & I classes of customers to improve their cost effectiveness.  As we have seen, the general ratepayer receives cost effective DSM only within the Residential customer programs.  Therefore, not only is DSM on the whole not cost effective to the general rate payer (and preferential as a result), but DSM packages are even lest cost effective to the general rate payer because the majority of the money is spent on the C & I classes of customers where the RIM test has its lowest scores.  In fact, PSCo testified in the DSM stipulation hearing that of the $75 million proposed DSM package that 80% of it would be targeted to the C& I classes of customers.  However, the stipulation itself does not contain any language specifying a particular break down of DSM expenditures on particular classes of customers.  Historically, residential DSM programs have accounted for only 7% of all DSM programs.  Given PSCo’s obvious incentive to make the DSM programs as cost effective as possible they will have every incentive to limit the Residential DSM programs as much as possible.  In other words, there is no guarantee that the residential ratepayer will get even the proposed 20% of the total DSM package that is actually cost effective to the general rate payer.  


Therefore, the DSM program structure currently proposed in the DSM stipulation and the general rate rider DSMCA cost recover mechanism clearly represent a preferential rate system.  The general ratepayers, residential ratepayers specifically, will be subsidizing capital improvements or program incentives which lead to reduced energy costs for a sub-group of ratepayers (the DSM program participants).  Given the general lack of authority of Public Utility Commissions as well as the specific Colorado precedent stating that the Commission lacks the legal authority to authorize a preferential rate system, the Commission does not have the legal authority to authorize the present DSM stipulation, or any DSM program for that matter. 



2.
CO PUC Has No Statutory Authority

To claim that the Commission is in fact statutorily authorized to allow the DSM stipulation given the Mountain States precedent requires arguing that the statutory provisions collectively provide an “expressed” authorization to create such a preferential rate structure.  Furthermore, that expressed authorization would have to overcome the otherwise duty of the commission to prevent preferential rate systems as per § 40-3-102 and  § 40-3-106.   I will address the statutory provisions offered as justification for the Commission’s authority to authorize DSM listed above in reverse order.  

First, the portion of § 40-3-102 quoted by the Commission is very broad.  The Commission simply does not have the power to do anything that is deemed to be “necessary or convenient” without some further justification.  Mountain States at 497.   Furthermore, the Commission’s policy statement draft left out the portion of the statute that states that the Commission is given the duty “to prevent unjust discriminations and extortions in the rates.”  § 40-3-102 C.R.S.  Therefore, the power given to the Commission by § 40-3-102, rather than authorizing the Commission to create a preferential rate structure in support of DSM, is for the purpose of preventing such a rate structure.  

§ 40-3-111 states that the Commission “may consider” various factors in deciding what rates are just and reasonable.  However, the statute begins with the assumption that the rates are to be “just and reasonable.”  In contrast, the preferential rate structure proposed to support the DSM stipulation as a subsidization of a sub-group of ratepayers by all ratepayers is not just or reasonable, especially given the questionable cost-benefit analysis.  Furthermore, that the Commission “may consider” factors which encourage energy conservation is not exactly expressed legal authorization to create a preferential rate structure.  Arguing that such language does not authorize DSM programs does not make that language void and meaningless.  The Commission could still take into consideration factors that would encourage energy conservation short of DSM.  Accurate costing to take into account environmental costs would help encourage conservation but not involve a subsidy or otherwise preferential rate system.   


§ 40-3-101 is a similarly vague statutory provision with regard to DSM.  The Commission is given authority to ensure that public utilities provide services which “promote… safety, health,” etc. and which are “adequate, efficient, just, and reasonable.”  Again, this is a far cry from expressed authority to create a preferential rate system for the purpose of DSM.  The safety and health benefits of DSM are indirect at best and given the subsidy nature of the program and the questionable cost benefit to the rate payer, the services provided to the rate payer for the money spent are simply not just, and reasonable.  The rate payer is paying for the potential of forgoing future rate increases based on preventing supply side investments.  However, such potential gains are vague and ephemeral at best.  Furthermore, in the present DSM stipulation there are in fact no projected supply side savings.  Therefore, the rate payer will have even less potential gain.

a.
Cf. Universal Service S. 40-15-208

As a whole the statutory provisions which potentially could be used to justify the Commission’s legal authority to authorize a DSM proposal simply can not be said to do so, much less to “expressly” do so.   In contrast, in Colorado universal phone service is provided for through a preferential rate system by which long distance customers are charged artificially high access charges to the local network.  The resulting subsidies are used to reduce the price of basic telephone service below the actual costs.  The Universal Service rate system is somewhat analogous to the present DSM proposal.  
  However, in the case of Universal Service the Commission has expressed statutory authorization to create the preferential rate system.  § 40-15-208(2)(a) states: 

The commission is hereby authorized to establish a mechanism for the support of universal service….  The purpose of the high cost support mechanisms is to provide financial assistance to local exchange providers to help make basic local exchange service affordable….

The direct expression of authorization to the Commission to create a preferential rate system in one situation but not in another, further evidences the lack of legislative intent to give the Commission the authority to authorize a DSM program.  

VI.
The Big Picture

A.
The Real Problem


DSM exists and is theoretically effective because the individual consumer does not have the economic incentive to reduce his or her own consumption.  As a result, energy consumption experiences sharp peaks at high demand times and is at an overall level above actual need.  The real problem is that current rates do not reflect the actual costs of producing the energy.  

The utilities rates are set on a flat rate system, averaging the overall cost of producing that energy.  With regard to the peak capacity supply shortages the problem is that the increased cost of carrying the supply resources necessary to meet peak demands are not reflected in the costs at peak demand times.  For example, if energy costs $1 per unit at low demand times and $10 per unit at peak demand times, then the rate is averaged at something like $3 per unit at all times.  As a result, during peak periods consumers are receiving $10 worth of energy for $3 and have no incentive to reduce their consumption.  With regard to overall consumption and the environmental concerns the problem is that the environmental costs are not included within the utility costs.  For example, if the utility company is allowed to cause $5 per unit of environmental expense but does not have to reimburse that cost, then the consumer is now getting $6 worth of energy for $3 at low demand times and $15 worth at peak times.  Again, the consumer has no incentive to reduce consumption.  

DSM is an attempt to artificially create consumer incentive to reduce consumption.  However, it is impossible to simulate individual economic incentive, without taking steps directed towards each individual consumer.  The real problem with DSM is that it does not provide consumption incentives to all consumers, but does require costs of all consumers. 

Until the market pressures are in place and individuals have their own economic incentives to reduce their consumption the problems that lead to the DSM proposal will exist.  As an analogy, consider a heart attack victim: the doctor can prescribe painkillers and blood thinners that will take away the pain and the immediate threat.  In much the same way, the Commission can agree to DSM measures that might temporarily alleviate the immediate problem.  However, the true problem, the faulty heart or the clogged arteries will remain.  As with doctors and heart attack victims, the only entity capable of truly effecting a change in the health of the individual is the individual themselves.  The only way to control energy consumption is to given the individual consumers themselves the incentives to change and then allow them to make their own decisions. 

In addition, the DSM program involves a cost shifting mechanism, similar to money additional to costs collected by hospitals to pay for the health care of an individual who can not pay for their own.  To make matters worse, the commercial and industrial consumers for which DSM programs are the most effective are the largest consumers of energy and the ones that the least amount energy conservation measures currently in place.  In other words, DSM is focused on the sickest member of the group and least active in maintaining their health.  Therefore, the healthy individuals pay for the health care of sick through the increased costs.  This is fundamentally unfair and leaves those “free riding” on the system with no incentive not to. 

B.
The Real Solution: Accurate Cost Based Rates


The real solution to the present problem is simple: accurate cost based rates.  To the extent feasible the energy rates should reflect the actual cost of producing that energy.  Accurate cost based rates would send the proper pricing signals to the individual consumers, which would allow them to make their own economically efficient decisions as to consumption amounts.  In other words, the heart attack victim would now have his or her own incentive to take the measures necessary to improve his or her health.  The energy that costs $10 per unit at peak times would cost the consumer $10, giving the consumer the incentive to reduce consumption during peak times.  Or, the energy that really costs $6 when taking into consideration the environmental costs would cost the consumer $6, again providing the incentive to maintain consumption at a minimally efficient level. 


Granted, true real time cost based rates for all consumers are not currently possible or feasible given the costs involved with such tracking and other administration.  However, a sufficient level of cost determination and subsequent rate adjustment is possible.  For example, peak times could be defined in terms of weeks or months instead of days or hours.  Furthermore, the different classes of customers could be dealt with in different ways, real time metering might be feasible for the larger and more centralized commercial and industrial classes of customers, whereas residential customers could be metered on monthly schedules.  In addition, variable rates would require adjusting across the whole to maintain the same level of revenue to the utility company provided by the current flat rate system.  However, these adjustments are feasible given the proper economic analysis.  Given the uncertainty inherent in the rate making process, a workable variable rate system would at least be no worse than the present system.  However, the variable rates would provide consumers with the proper pricing signals to reduce peak time consumption and achieve an efficient level of overall consumption.  

Accurate costing solves all of the concerns involved.  The immediate problem of reducing the peak demands would be solved because consumers would have the incentive to reduce energy consumption at the more expensive peak demand periods.  The problem of overall consumption above efficient levels would be solved because consumer would be paying the environmental costs of producing the energy, thus giving them the incentives to reduce overall energy consumption to efficient levels.  

Once consumers are paying the actual cost per unit of energy they will have the necessary economic incentives to reduce their consumption to a minimally efficient level.  Furthermore, variable cost based pricing schemes have been developed and successful in the unregulated market of wireless telecommunications.  Some costs may be too arbitrary to factor into the unit cost of energy, especially in the area of environmental costs.  However, to the extent that this is the case special interest groups can lobby users to reduce their consumption through education, or the legislature can expressly create a tax for the social good of reduced energy consumption.  Bottom line is, the real problem is that individual consumers do not have their own economic incentives to control consumption, accurate cost based rates provide those incentives in a fair and equitable manner.  

VI.
Conclusion


For these reasons the commission should reject the current DSM stipulation.  First and foremost, the Commission does not have the legal justification to authorize DSM programs.  Furthermore, DSM is a temporary solution that does not in fact deal with the fundamental problem, that consumers do not have their own economic incentives to reduce their consumption.  In addition, DSM programs may not be effective even as temporary solutions.  The real solution to the problem currently facing the Commission is to move toward a variable cost based rate system.  Variable rates would provide individual consumers with the economic incentives to maintain their consumption at economically efficient levels, reducing sharp peak demand periods and potentially reducing overall consumption.  Therefore, rather than authorizing the current DSM stipulation the Commission should recommend to PSCo. that a variable rate tariff be brought to the Commission for consideration.    

� The City and County of Denver, the Colorado Governor's Office of Energy Management and Conservation, the Colorado Office of Consumer Counsel (OCC), the Land and Water Fund of the Rockies, and the Staff of the Public Utilities Commission


� Demand-Side Savings or Demand-Side Management: Increases in energy efficiency, reduced demand or improved load factors resulting from hardware, equipment, devices, or practices that are installed or instituted at a customer facility.  Demand-side management measures can include fuel switching.  COPUC 4 CCR 723-21-2.4.


� RIM test results from the Public Service Company of Colorado, Economic Analysis of DSM Measures, Schiller Associates, June 15, 2000.


� It is important to recognize the subtle distinction being made here.  Rate making arguably encompasses only those activities that involve calculating the actual cost of providing service and then setting a rate accordingly.  Under this distinction general DSM programs proposed outside a situation of supply side shortages may not constitute ratemaking, and the issue as to the Commission’s legal authority would be much different. 


� As discussed below, the very reason for the creation of the Commission was to protect the general public from preferential rate making that was made possible by the “natural monopoly” status of public utilities.  


� The statutory sections 40-3-102 and 40-3-106(1) will be discussed separately.  


� Although in the case of Universal Phone Service all ratepayers experience a direct benefit of the preferential rate system, as each individual ratepayer’s basic phone service is provided at the same below cost, subsidized rate.
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